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| NTERLOQUTORY CRDER ON ATTORNEY GENERAL' S APPEAL
O HEARI NG CFFI CER' S RULI NG DENYI NG REGORD
REQUESTS OF ATTORNEY CGENERAL AND NECTA

| NTRODUCTI ON

On April 14, 1994, New Engl and Tel ephone and Tel egraph
Conpany d/ b/a NYNEX ("NYNEX' or "Conpany") filed with the
Departmment of Public Wilities ("Departnment”) docunents descri bed
as revisions to its tariff, MD P.U Mss. No. 10, for effect
May 14, 1994, as part of an Alternative Regulatory Plan ("Pl an")
for NYNEX s Massachusetts intrastate operations. 1 The matter was
docketed as D.P. U 94-50.

The instant interlocutory Order relates to an appeal, filed
on July 27, 1994 by the Attorney Ceneral of the Commonweal t h
("Attorney Ceneral"), of two Hearing O ficer rulings. The
Hearing O ficer rulings sustained objections by NYNEX to record

requests 2 of the Attorney General and the New Engl and Cabl e

! The Pl an proposes a new formof regulation for NYNEX to
replace the Departnment's existing rate-of-return regul ation.
I nstead of continuing to regul ate the Conpany's expenses,
revenues, and earnings, the Departnent would only regul ate
the Conpany's prices, under a "price cap" form of
alternative regulation. The "price cap" mechani smwoul d
al |l ow the Conpany to change prices each year based on
increases in inflation, |less a pre-determned productivity
factor, adjusted for exogenous cost changes.

2 Record requests are a nmethod by which the Departnent allows
a wtness to respond to cross-examnation in witing, where
fault of nenmory or conplexity of subject matter so requires.
See Section V., infra.
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Tel evi sion Association ("NECTA'). 3 4 (On August 8, 1994, NECTA
filed cooments on the Appeal ("NECTA Comrents"). n August 10,

1994, NYNEX filed a Response to the Appeal ("NYNEX Response").

8 The record requests that are the subject of the Attorney
Ceneral 's Appeal are the follow ng:

(1) AGRR 26, which asks NYNEX to provide a cash fl ow
analysis relative to M IR 1-16 (narked for
identification as Exh. AG 316), assum ng no depl oynment
of video dial tone;

(2) AGRR 27, which asks NYNEX to provide a sensitivity
anal ysis on the percentage of custoners who woul d
potentially subscribe to video dial tone based on
varying penetration rates of the expected depl oynent of
330, 000 access |ines;

(3) AGRR 31, which asks NYNEX to provi de a
Massachusetts-specific intrastate cash fl ow anal ysi s,
simlar to that in Exh. AG 316;

(4 AGRR 35, which asks NYNEX to recal cul ate the "net
present value" calculations and internal rate-of-return
cal cul ati ons on page 5 of Exh. AG 316, over a ten-year
peri od;

(5 NECTA-RR-6, which asks whether the broadband network
described in NYNEX witness M. Killian's testinony is
pl anned to be part of a |arger broadband network for
other jurisdictions served by the Conpany; and

(6) An unnunbered NECTA record request, which asks the
Conpany to provi de NYNEX Corporation's Vi deo
Entertai nment and Information Services Business Pl an.

(Tr. 6, at 17, 18, 38, 48; Tr. 7, at 61, 87-88).

The Hearing O ficer sustained the Conpany's objection to a
third NECTA record request -- which seeks infornmation as to
whet her the Conpany's video dial tone services will be
subject to the Massachusetts sal es tax on tel ecomruni cations
(Tr. 7, at 64). That ruling was not the subject of the
Attorney Ceneral's appeal .
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No other parties comrented. On August 12, 1994, the Attorney
General filed a Reply to NYNEX s Response ("Attorney Ceneral
Repl y").

On Septenber 14, 1994, the Hearing O ficer denied NECTA s
request for himto reconsider his ruling sustaining the Conpany's
objection to the NECTA' s unnunbered record request that sought a
copy of NYNEX Corporation's ° Video Entertainnent and I nformation

Servi ces Busi ness Pl an. See Septenber 14, 1994 Hearing Oficer

Rul i ng on NECTA Mdtion for Reconsideration at 8. Notw thstanding

the ruling, the Hearing Cficer required the Conpany to provide
the Departnent with a copy of the Video Entertai nment and

| nformation Services Business Plan for in canmera inspection "to
confirmthat the Conpany's representations [that the docunent

does not contain relevant information] are correct." Id. The
Conpany provided the Hearing Oficers with a copy of the docunent
on Septenber 15, 1994, as required. After review ng the

docurent, the Hearing Oficer issued a Notice to Parties on

Sept enber 16, 1994, stating that the in canera inspection
confirmed the Conpany's representations that the docunment did not
contain information relevant to a naterial issue in this

pr oceedi ng.

I'1. HEARI NG CFFI CER RULI NGS

5 For purposes of this Oder, we refer to NYNEX s parent
conpany as NYNEX Cor porati on.
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The Hearing O ficer rulings were nade during evidentiary
hearings on July 18-20, 1994. Prior to the rulings, the Hearing
Cficer allowed parties substantial opportunity to argue their
case. See Trs. 6, at 49-62; 7, at 61-64, 87-90, 135-150. 6

At the July 18th hearing, with respect to Attorney Ceneral
Record Requests Nos. 26, 27, 31, and 35, the Hearing Oficer
st at ed:

The record requests at issue ... are being objected to
on rel evancy grounds. They seek informati on on cost
anal yses relating to the Conpany's broadband

depl oynent, which the Attorney CGeneral contends will
allow [hin] and the Departnent to determne if these
investnents are in the best interests of Massachusetts
rat epayers and thereby hel p to determ ne whet her the
[Pllan is reasonabl e and appropriate. The Conpany has
not asked the [D epartnent, nor does the [D] epartnent
intend, to approve the Conpany's investnents inits
proposed broadband network, as part of this proceedi ng
or under the [P]lan. It is worth noting also that the
[ D epartnent does not conduct pre-approval of

i nvestnents under rate-of-return regul ation.

Therefore, the record requests that are bei ng objected
to ... are not relevant to this proceedi ng.

6 The one exception was the Hearing Oficer's decision to
allowonly the Attorney General to respond to the Conpany's
objections to his four record requests nmade during the July
18, 1994 hearing ( see Tr. 6, at 55). NECTA had requested to
be heard on the Conpany's objection, and after the Hearing
O ficer sustained the Conpany's objection to the record
requests, NECTA protested that its "rights have been
substantially prejudiced by not being afforded an
opportunity to be heard on this issue" (Tr. 6, at 63). As a
result of NECTA's protestation, the Hearing Oficer
i ndi cated that NECTA coul d respond then on the record or at
alater tine, and that the Hearing O ficer woul d consider
NECTA s argunents in deciding if reconsideration was
warranted. At the July 19, 1994 hearing, NECTA comrented on
the rel evance of the contested Attorney Ceneral record
requests (Tr. 7, at 144-147).
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Accordingly, | grant the Conpany's notion to strike

t hose record requests. For the sane reasons, | find

that it's not necessary for the Conpany to offer

another witness to testify to the specifics of the

Conpany' s business plan related to the cost details of

br oadband depl oynent, and therefore deny the Attorney

CGeneral ' s request.

Tr. 6, at 61-63.

| medi ately following the ruling, the Attorney General nade
a request on the record for reconsideration ( id. at 65-72).
After considering argunments fromthe Attorney General and NYNEX
the Hearing Oficer affirmed his ruling ( id. at 76).

At the July 19th hearing, with respect to NECTA Request
No. 6, the Hearing Oficer stated that he did not "find NECTA s
argunents regardi ng the rel evance of [this] record request[] to
be persuasive" and sustained the Conpany's objection (Tr. 7 at
64) .

At the July 20th, 1994 hearing, with respect to NECTA s
unnunbered record request that sought a copy of NYNEX
Corporation's video programmng and entertai nment services
marketing plan, the Hearing Oficer ruled:

Based on the evidence to date and argunents of the

parties, | rule that NECTA has not denonstrated the

particul ar rel evance of its record request. The |inks
that NECTA and the Attorney CGeneral sought to nake

bet ween the conpany's plan for alternative regul ation

and the requested docunent are tenuous at best.

Therefore, | sustain the conpany's objection.

Tr. 8, at 118.

1. POSITIONS OF THE PARTI ES
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A Attorney CGenera

The Attorney CGeneral argues that these record requests seek
information that is "clearly relevant” to the issue of the
reasonabl eness of the Plan, and to the specific issues of the
Plan's effect on captive custoners and on the devel opnent of
effective conpetition on the "energing 'video services' narket"
(Attorney Ceneral Appeal, at 1-2). As relief, the Attorney
CGeneral asks that the Departnent reverse the Hearing Cficer's
rulings and order NYNEX to respond to the record requests ( id. at
2).

The Attorney CGeneral argues that the Hearing Oficer's
rulings that the record requests were not relevant to this
proceeding refl ects a m sunderstandi ng of the grounds that
support the information requested ( 1d.). The Attorney Cenera
states that he is not requesting that the Departnment
"pre-approve” NYNEX s broadband investnent or any ot her
i nvestment commtment contained in the Conpany's Plan, but rather
seeks the information so that the Department can "assess whet her
approval of NET's Plan would be in the public interest” ( id. at
3). The propriety of the investnents, he contends, woul d be "one
factor weighed in the overall determnation of the reasonabl eness

of* NYNEX s Plan ( id. at 8).°

! The Attorney CGeneral states that in arguing for these record
requests during the evidentiary hearings, he was asking the
Department to consi der the reasonabl eness and
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The Attorney General maintains that NYNEX put the
reasonabl eness of its proposed infrastructure investnents at
i ssue by "linking" Departnment approval of the Plan with the
Conpany's willingness to make certain i nvestnents ( id. at 3). 8

Moreover, the Attorney CGeneral contends that the proposed
depl oynent of a broadband network is "definitely a conponent of
the Conpany's direct case" (Attorney CGeneral Reply at 1 ( citation
omtted)). He clains that the Conpany has conditioned its
"investnent coomtnents,” including the broadband depl oynent, on
Department adoption of the Plan and that such has been stated by
NYNEX s witness M. Killian in his testinony ( id. at 1-2).

The Attorney CGeneral argues that the contested record

requests may hel p in determning whet her approval of the

cost-effectiveness of this and ot her NYNEX i nvest nment
commtnents in determning whether the Plan is reasonabl e
and whether it should be adopted (Attorney Ceneral Appeal at
2, n.5). The Attorney CGeneral also contended that he had
argued that the record requests were rel evant, assumng the
Departnent adopts an earnings sharing nechanismwth the

Pl an, because to the extent that NYNEX nmakes investnents
that are not cost-effective, the cost of those investnents
shoul d be renoved fromthe rate base prior to any earnings
calculation ( id.). In addition, the Attorney Ceneral argued
that he sought to nake the Departnent aware of the potentia
through the Plan's proposed pricing rules for NYNEX to
cross-subsi di ze video service rates with tel ephone rates,
which could result in anti-conpetitive video service prices

(Ld.).

8 The Attorney CGeneral argues that the Conpany has testified
that its ability to depl oy a broadband network and the
accel eration of certain investnments depends on adoption of
the Plan (Attorney Ceneral Appeal at 3).
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Conpany's Plan is in the public interest, by answering two

i mportant questions: (1) whether approval of the Plan, as a
precondition for NYNEX to proceed w th broadband depl oynment, is
justified, if the investnments are economc W t hout subsidy from
current tel ephone ratepayers; and (2) whet her approval of the

Pl an woul d give NYNEX the freedomto engage in anti-conpetitive
cross-subsidization (Attorney General Appeal at 3-4). ° He also
argues that because the Conpany's Pl an contenpl ates no revi ew of
cost data to determ ne whether prices for newtariffed services
cover increnental costs, it is crucial that parties have an
opportunity at this tine to pursue the issue of "video-rel ated"
cross-subsidization ( id. at 6). Mreover, the Attorney General
asserts that even with "an FOCC determ nati on of appropriate cost
allocation . . . between intrastate tel ephone and interstate

vi deo services," under the pricing rules in the Conpany's

proposed Pl an, NYNEX coul d engage i n cross-subsidization of any

° The Attorney CGeneral contends that because the Pl an "woul d
provi de the Conpany with nearly conplete pricing flexibility
to determne prices for the next 10 years, the potentia
woul d exi st for NYNEX to use revenues fromtel ephone

services to subsidize the Conpany's video services, and as

result, engage in anti-conpetitive pricing of its video services

(Attorney General Appeal at 4-5). He maintains that "[g]iven

NET"s ability ... to increase prices on | ess-conpetitive services

and decrease prices on conpetitive services, approval of its Plan

may give the Conpany the power to price conpetitors out of the
conpetitive narket place, and al nost certainly would give the

Conpany the power to adversely affect the devel opnment of

effective conpetition. NET' s anti-conpetitive pricing power

al so could harm future econom c devel opnent in Massachusetts"”

(id. at 6).
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future "video dial tone offerings," absent neani ngful safeguards
i nposed by the Departnent at this tine ( 1d. at 7) (sic).

According to the Attorney CGeneral, the issue of who pays for
t hese investnents and who receives the benefits of these
investnents is also "extrenely inportant” because many of the
i nvestment coomtnents involve the installation of common use
infrastructure which nay be used for both tel ephone and vi deo
services (id.).?%

The Attorney CGeneral also argues that consistent with the
Departnent’'s June 14th Order on Scope in this proceeding, the
contested record requests will help the Attorney General and
NECTA determne if the Conpany's Plan shoul d be nodified or
rejected (id. at 8).

Finally, the Attorney CGeneral states that under the broad
standard for discovery in Massachusetts, the contested record
requests are "clearly discoverabl e because they are relevant to
both the specific infrastructure issue raised in NET' s direct
case, and to the broad central issue of this case, the propriety
of NET's proposed Plan" (Attorney CGeneral Reply at 2, citing
Mass. R Gv. P. 26).

B. NECTA

10 The Attorney CGeneral suggests that evidence to date shows
that broadband ( i.e., video dial tone services) is not
necessary to provide tel ephone service, and that NYNEX has
indicated an interest in offering video progranm ng
(Attorney CGeneral Appeal at 4).
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I n supporting the Attorney Ceneral's appeal, NECTA argues
that "[w hether the broadband network depl oyment of NYNEX shoul d
be accepted by the Departnent as a factual basis for finding in
favor of the Plan has been placed at issue by the Conpany” (NECTA
Comments at 2). ' NECTA maintains that whether NYNEX s broadband
i nvest nent "nmakes any econom c sense" is relevant to the nerits
of NYNEX s direct case assertion "that the prom se of broadband
justifies a change in the node of tel ephone regul ati on" ( id.).

NECTA al so argues that because NYNEX i ncorrectly included
nore than $500,000 in video dial tone trial costs inits 1993
intrastate operating results, determnation of NYNEX s revenue
requi renent requires "close scrutiny"” to determne if other

vi deo-rel ated costs have been included in the Conpany's

intrastate operating results ( id., citing Exh. NECTA-111). NECTA
asserts that review of the broadband cost/benefit anal ysis and
its underlying assunptions will enable the Departnment to "better
saf eguard" both tel ephone ratepayers and cabl e operators from
excessi ve tel ephone rates and predatory pricing of video
services, respectively ( id. at 2-3).

NECTA argues that since the Conpany's rate-of-return is an

issue in this case, and NYNEX has i ncurred broadband-rel at ed

1 NECTA contends that "NYNEX clearly has used its broadband
net wor k depl oynent plan as an inducenent for the
Departnent's approval of the NYNEX Pl an" (NECTA Comments at
1-2).
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costs without approval of its Plan, the Attorney General's record
requests are relevant to rate-of-return i ssues, such as "the
degree of risk arising out of Conpany investnent decisions”
(id.). 12

C NYNEX

NYNEX argues that neither NECTA nor the Attorney General has
denonstrated the rel evance of the record requests or any nexus
bet ween t hose requests and the issues in this case ( NYNEX
Response at 2). Therefore, NYNEX argues that the Depart nent
shoul d deny the Attorney CGeneral's appeal and affirmthe Hearing
Gficer's rulings ( id. at 3).

NYNEX argues that the Attorney CGeneral's appeal proceeds
fromthe "fal se prem se" that the Conpany's planned investnents
in a broadband network are before the Departnent for decision in
this case (id. at 7). The Conpany states that its proposed
investnents are "voluntary conmtnents" nade to denonstrate the
Conpany's commtnent to invest in its Massachusetts network ( id.
citing Tr. 6, at 32, 61-62).

NYNEX asserts that the contested record requests are not
rel evant for several reasons: (1) video dial tone is subject to
regul ation by the Federal Communi cati ons Comm ssion ("FCC'), and

t he reasonabl eness of the video dial tone proposal and cost

12 According to NECTA, whet her the Conpany's proposed broadband
depl oynent is "cost justified" is relevant to risks
underlying NYNEX s rate of return (NECTA Corments at 4).
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allocation rules will be determned by the FCC and are beyond the

Departnent's jurisdiction and the scope of issues in this case; 13

(2) contrary to the Attorney CGeneral's statenent, parties can

chall enge a Conpany's filing for new services pursuant to Section

4. (4)(5) of the Conpany's Plan; (3) the Attorney Ceneral has

drawn no nexus between the subject record requests and his

al | egations of anti-conpetitive conduct and

cross-subsidi zation; * and (4) the Attorney General's suggestion

that the prudence of the investnment in a broadband network shoul d

be considered by the Departnent is "fallaci ous" ( id. at 7-9).
In response to NECTA' s arguments concerning the Conpany's

vi deo programm ng busi ness plan, NYNEX naintains that the "highly

confidential" docunent "is not before the Departnent in this case

1B The Conpany clains that, for exanple, the record request
asking the Conpany to performcal cul ati ons on potenti al
subscribers to video dial tone service -- AGRR 27 --
relates to the reasonabl eness of the Conpany's video dial
tone proposal and/or the rules governing the allocation of
i nvestment and cost of the service (NYNEX Response at 8).
Therefore, the Conpany argues that the record requests are
beyond the scope of the Departnent's jurisdiction and scope
of this proceeding ( id.). Mreover, NYNEX contends that a
response to AGRR 26, AG RR- 27 and AG RR- 31 woul d be "undul y
burdensone” in that it would require the Conpany to prepare
cal cul ati ons and anal yses that do not currently exist ( id.).

14 NYNEX clains that the Attorney CGeneral has not denonstrated
with factual support how the information requested woul d
"all eviate concerns with anti-conpetitive conduct,
cross-subsi di zati on and charges to captive ratepayers”
(NYNEX Response at 8). In addition, the Conpany argues that
the Attorney General has overl ooked the A ternative
Regul atory Plan's "safeguards" ( id. at 9).
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nor is it reasonably related to any of the issues in this case"
(id. at 3). ™ Contrary to NECTA's assertion, NYNEX clai ns that
since the video programm ng business plan is a nmarketing
analysis, it will not help NECTAin its determ nation of whether
any of the Conpany's test period expenses are associated with the
video entertai nment and i nformation services business ( id.
at 3-4).

NYNEX al so contends that NECTA has failed to denonstrated
how t he vi deo programm ng busi ness plan woul d shed |ight on
i ssues of cross-subsidization ( id. at 4). The Conpany naintains
that all costs associated with entertai nnent and infornation
services are not being charged, allocated, or assigned to the
NYNEX s Massachusetts operations but rather are incurred by the
Conpany's parent corporation ( id.). In addition, the Conpany
notes that "a conprehensive systemof cost allocation rules and
cost accounting safeguards currently exist at the federal |evel”
to prevent cross-subsidization between regul ated and unregul at ed

services (id.).1

15 NYNEX asserts that NECTA's true notive for seeking this
docunment is to obtain a "highly confidential business plan
of a future potential conpetitor” (NYNEX Response at 6).

16 NYNEX al so cites a recent FCC ruling that indicated that
providers of video dial tone services would be required to
charge rates that covered the direct costs for interstate
services and that providers would need to keep subsidiary
accounting records to record revenues, investnents, and
expenses associ ated with the servi ce (NYNEX Response at 5,

(continued...)
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NYNEX al so di sputes NECTA' s contention that the depl oynent
of a broadband network in Massachusetts is a specific conponent
of the Conmpany's Plan ( 1d. at 6). According to the Conpany, the
i nvestment comm tnents proposed by the Conpany "signify the
Conpany's firmintent to continue to invest in Massachusetts
under price regulation" ( id.). Mreover, NYNEX asserts that
NECTA is wong in contending that the depl oynent of the broadband
network can not be nade wi thout some financial support fromvideo

programmng ( id. at 5-6, citing Exh. AG 316).

(...continued)
citing Application of New Jersey Bell Tel ephone Conpany ,
File No. WP-CG 6840, Order and Authorization rel eased July
18, 1994, 11 42-43).
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V. STANDARD OF REVI EW

The Departnent's Procedural Rules state that the hearing
officer "shall nmake all decisions regarding the adm ssion or
exclusion of evidence ... in the course of the hearing." 220
CMR § 1.06(6)(a).

The State Admnistrative Procedure Act provides that
"[e]vidence may be admtted and given probative effect only if it
is the kind of evidence on which reasonabl e persons are
accustoned to rely in the conduct of serious affairs.” GL. c.

30A, 8 11(2); see also Town of Fram nghamv. Departrent of Public

Wilities, 355 Mass. 138, 144 (1969). Except in natters of
privilege, however, admnistrative agencies "need not observe the
rul es of evidence observed by courts.” GL. c. 30A 8§ 11(2);

Boston Gas Gonpany , D.P.U 88-67 (Phase |), at 15 et seq. (1988).

Wth regard to the | egal standard for rel evance, the Suprene
Judicial Court has stated:

As a general rule the parties to an action have a right to
show all material facts .... In determ ning whether

evi dence offered serves any valid purpose we apply the rule
that it nmust nmerely render the desired inference nore
probable than it would be without the evidence .... W are
i nfluenced by the general view that rel evant evidence shoul d
be admtted unless there is a quite satisfactory reason for
excluding it

Geen v. Rchnond , 369 Mass. 47, 59 (1975) (citations omtted). 1

1 Al though the Departnent is not bound by judicial rules of
evidence, we find this standard instructi ve.
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V. ANALYSI S AND FI NDI NGS

The issue before us is whether the Hearing Oficer acted
correctly in sustaining objection to the contested record
requests and, thereby, excluding responsive information fromthe
evidentiary record in this proceeding. ! Pursuant to the above
standard of review, we nust determ ne whether the information
sought by the record requests is relevant to a nmaterial issue in
this proceeding. For the reasons cited below, we find that the
information is not relevant for it would not tend to prove facts
of consequence to issues material to the investigation.

As noted previously, the four contested Attorney CGenera
record requests relate specifically to a confidential document of
NYNEX Corporation, entitled "Broadband Network Depl oynent
Plan." *® This docunent sets forth the planning and oper ati onal

steps for the Conpany's decision to deploy an integrated sw tched

18 As noted later in this section, in this proceeding responses
to record requests are part of the evidentiary record. See
Gound Rule No. 3 (issued May 19, 1994; revi sed August 18,
1994) .

19 Thi s docunent was attached to the Conpany's response to MJ

information request 1-16, which had asked the Conpany to
"provide the cost estinmate to NET of providing the broadband
capability to the 330,000 access lines ... and al

wor kpapers, source docunents, or other material used to
determne the cost estimate." The "Broadband Network

Depl oynment Pl an" apparently was provi ded by the Conpany as a
source docunent for its cost estimate of providi ng broadband
capability to 330,000 access lines in Massachusetts. The
information response was nmarked for identification as
Attorney Ceneral Exh-316.
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br oadband network. Specifically, the docunment "specifies the

t echnol ogi es, geographi c depl oynent sequence, and operati onal
depl oynent plan for a swi tched broadband network . . . [and]
details the costs, capital and expense requirenents, and
financial inpact of the network deploynment." Each of the
Attorney's CGeneral's record requests asks the Conpany to provide
new financial or sensitivity anal yses or recal cul ations, given
different assunptions, timng or geographi c considerations,
relative to the Conpany's broadband depl oynent and the provision
of video dial tone services over the broadband network.

The two contested NECTA record requests 2 al so seek

20 Al though the issue of the Attorney General's standing to
appeal the Hearing Oficer's denial of NECTA' s record
requests was not raised by NYNEX in its Response, it is a
matter that deserves sone nmention. Pursuant to GL. c. 25,

8 5, an "aggrieved party in interest” nmay appeal a fina

deci sion of the Departnment. However, there is no statutory
provision or regulation that squarely addresses the question
of whether a party nay appeal a hearing officer's ruling
denying a notion or request of another party. In Save the
Bay, Inc. v. Departrment of Public Wilities , 366 Mass. 667,
672 (1975), the Supreme Judicial Court held that within the
context of a judicial appeal froman admnistrative order
"appropriate limtations could properly be placed on those
persons allowed" to appeal. The Court stated:

Only where the parties have denonstrated the
required participation in the admnistrative
proceedi ng and have presented an orderly
record before the agency have they properly
preserved their appellate rights.

Id.

V¢ think the sanme requirenents should apply to appeal s of
(continued...)
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i nformation about the Conpany's proposed depl oynent of a

br oadband network in Massachusetts. NECTA Record Request No. 6
seeks confirmation of whether the Conpany's broadband network
woul d be part of a larger NYNEX regional network. The unnunbered
NECTA record request asks for a highly-confidential Video
Entertai nnent and Infornmation Services Business Plan of NYNEX

Cor por at i on.

The evidentiary dispute surroundi ng these record requests
primarily relates to a difference in opinion anong the parties as
to whet her the reasonabl eness of the Conpany's investnent
commtnents 2 is an issue in this proceeding. The Conpany argues

that the reasonabl eness of its investnment colmmtnents i s not an

(...continued)
hearing officer rulings. |In the instant proceedi ng, the
Attorney Ceneral denonstrated the "required participation”
by raising argunents on the record in support of NECTA' s
record requests. See Tr. 7, at 61-64, 87-90, 135-150.
Therefore, the Hearing Oficer's ruling was adverse to the
Attorney Ceneral's position. Accordingly, we find that the
Attorney Ceneral has standing to appeal the Hearing
Gficer's ruling relating to NECTA record requests.

2 The Conpany's investnent coomtnents, as discussed inits
di rect case, include broadband network depl oynent and
certain infrastructure inprovenents in the Massachusetts
public tel ecormuni cati ons network, such as conplete central
of fi ce conversion, conplete statew de depl oynent of System
Signaling #7, near conpl ete depl oynent of AIN, and conpl ete
interoffice fiber deploynment, by year-end 1998. A ternative
Regul ation Plan, Attachnent A at 22-23; Prefiled Testi nony
of John F. Killian, at 17 (narked for identification as
Exhs. NYNEX-1, 8, respectively).
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i ssue; the Attorney Ceneral and NECTA argue ot herwi se. 2 For the
reasons cited bel ow, we determne that the reasonabl eness of the
Conpany's i nvestnent coonmtnents is not an issue in this
proceedi ng, and, therefore, the information sought through the
contested record requests is not relevant to a material issue.

In the Departnent's June 14, 1994 Interlocutory Order, we
found that only the issues of the "scope and timng" of the
Conpany's infrastructure inprovenents ( i.e., investnent
commtnents) were within the scope of this proceedi ng. June 14t h

Interlocutory Order , at 22-23. The Departnent did not state or

inply that the reasonabl eness of the Conpany's infrastructure
i nvestnents would be an issue in this case. 2 W find that none
of the six contested record requests reasonably relates to the

scope or tinmng of the Conpany's infrastructure inprovenents. 24

22 V& note that the Attorney General has drawn a distinction
bet ween asking for "pre-approval” and for a finding on the
reasonabl eness of the investnents ( see discussion, infra
this Section).

= W note that in our June 14th Interlocutory Order, the
Departmment did recogni ze that there mght be other issues
not specifically enunerated in the Conpany's Mdtion on Scope
that woul d be determned by the Departrment to be within the

scope of the investigation. June 14th Interlocutory Oder ,
at 23, n.19.
24 The cash-flow, financial, and sensitivity anal yses sought by

the Attorney CGeneral's Record Requests Nos. 26, 27, 31, and
35 go far beyond the cost of broadband depl oynent in
Massachusetts (which NYNEX provided in AG Exh-316), and,
thus, do not reasonably relate to the issues of the scope
and timng of the Conpany's infrastructure investnents.
(continued. . .)
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| ndeed, neither the Attorney General nor NECTA argues that the
record requests relate to the issues of the scope and ti mng of
t he Conpany's investnent commtnents.

I nstead, the Attorney General and NECTA have argued that the
record requests relate to the reasonabl eness of the Conpany's
investnents. According to the Attorney General and NECTA, the
reasonabl eness (or cost-effectiveness) of these investnments has
been nade an issue in this proceedi ng because the Conpany has
"linked" its conmtnent to nake the investnents to approval of
its Plan by the Departnent.

Al t hough the Conpany's Plan and direct case have di scussed
the investnent coomtnents, the coonmtnents thensel ves are not

part of the actual alternative regul atory nethodol ogy ( i.e., the

pricing rules, term and other conponents of the alternative
regul ati on schene) for which the Departnent nust nake a

determ nati on of reasonabl eness in the final order in this

(...continued)
Instead, they relate to the issue of the reasonabl eness or
cost-effectiveness of the Conpany's investnent commtnents
(see discussion infra). NECTA s Record Request No. 6, which
asks whet her the Conpany's broadband network in
Massachusetts woul d be part of a regi onal NYNEX br oadband
net wor k, seeks infornation about the scope of NYNEX
Cor poration's broadband depl oynent plans, not the scope of
br oadband depl oynent by the Conpany in Massachusetts.
Finally, NYNEX Corporation's marketing plan for its possible
entry into the video programm ng services business (which is
t he subject of NECTA s unnunbered record request) al so does
not relate to the scope and timng of the Conpany's
infrastructure inprovenents.
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proceedi ng. According to the Conpany, it included the
infrastructure inprovenents in its Plan to denonstrate NYNEX s
strong intent to invest in the Massachusetts public

t el ecomuni cati ons network under an alternative regul ation
schene. The manner in which the Conpany has described its
investment commtnents inits Plan and direct case is consistent
with this characterization. Mreover, as the Hearing Oficer
noted, the Conpany has testified that it is not seeking
Department approval of these investnments either as part of this
docket or at sone later tine in accordance with the Plan. Wile
alternative regul ation, according to the Conpany, woul d increase
the Conpany's ability to nake infrastructure inprovenents, and in
this narrow sense creates a "link" between the investnents and
Department approval of the Conpany's Plan, this is not a
conpelling justification for use to consider the reasonabl eness
of the investnents.

Al t hough the Conpany is not requesting that the Departnent
make findi ngs regarding the reasonabl eness of its investnent
commtnents, the Attorney General argues that the Departnent
shoul d judge the reasonabl eness of the investnents in this
proceedi ng i n case the Departnment approves an earni ngs sharing
mechanismfor the Plan. To the extent that the investnents are
not cost-effective, the Attorney General asserts that the cost of

the i nvestments should be renoved fromthe cal cul ati on of the
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Conpany' s earnings for purposes of earnings sharing.

Particularly in the rapidly evol ving tel ecommuni cations industry,
we do not believe that it would be appropriate for the Departnent
to determ ne whether a given prospective investnent is
reasonable. ® W note that parties in this case will have an
opportunity to argue for the adoption of an earnings sharing
nmechanismfor the Plan. Such a nmechanismcould allow for a
prudency review of the Conpany's actual investnments in the
context of determning the Conpany's earnings.

For all of the above grounds, it would be incongruent for us
to judge the reasonabl eness of the Conpany's investnent
commtnents. Therefore, we reaffirmour previous determnation
that, as regards the Conpany's infrastructure inprovenents, only
the issues of the scope and timng of those infrastructure
i nprovenents are permssible areas of inquiry in this proceeding.
The di sall owed record requests seek to pursue natters related to
the Conpany's investnent coonmtnents that are outside the stated
scope of this proceeding and, therefore, are of no direct
rel evance to the investigation of the Conpany's petition.

The Attorney CGeneral and NECTA al so argue that the record

requests are relevant to issues of anti-conpetitive conduct,

2 The Departnent al so does not intend in this proceeding to
determ ne whether any future conmmon costs associated with
video dial tone service and allocated to the intrastate
jurisdiction should be included as part of NYNEX s
intrastate revenue requirenent.
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cross-subsi di zation, and charges to captive ratepayers -- issues
which they say are material to this investigation. |ssues of
anti-conpetitive conduct and cross-subsidization are clearly
material to this case. However, the requested cost/benefit and
sensitivity anal yses, the Conpany's marketing plan for its

potential video services business, and the information requested

in NECTA's sixth record request, are not rel evant since they

woul d not tend to prove facts of consequence to the issues

material to this proceeding ( e.qg., msallocation of video-related
costs to the Conpany's intrastate operating results). 26

Moreover, video dial tone service is subject to exclusive

regul ation by the Federal Communi cati ons Comm ssion ("FCC'). In

the Matter of Tel ephone Conpany-Cabl e Tel evi si on & 0ss- Omership

Rul es, Sections 63.54-63.58 , 7 FOC Rcd. 5781, 5820 (1992). The

FCC has in place a conprehensive systemof cost allocation rules
and cost accounting safeguards to protect agai nst
cross-subsi di zati on between regul ated and unregul ated servi ces.
Id. at 5827-29. In addition, the FCC will "ensure that the risk
of anticonpetitive conduct is mnimzed" when it reviews |ocal

t el ephone conpani es' specific video dial tone proposals in

connection with the Section 214 certification process. Id. at

26 VW note that the Hearing O ficer has reviewed NYNEX s Vi deo
Entertai nment and Informati on Services Busines Plan and
confirnmed that it contained no rel evant infornation. See
Septenber 16, 1994 Hearing O ficer Notice
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5827.

NECTA al so has argued that the information sought by the
record requests is relevant to rate-of-return issues.
Rate-of -return issues clearly are material to this case.
However, NECTA has not shown how the information sought by the
Attorney Ceneral's request for the Conpany to redo the
cost/benefit and sensitivity anal yses under different assunptions
is relevant to investor perception of the Conpany's investment
risk. Although a utility's particular capital projects nmay have
sonme effect on investors' perceptions of the Conpany's financi al
risk, generally there is no strong |link between a particul ar
capital project and that perception of investnment risk. @ ven
this limted nexus between the cost-effectiveness of the
Conpany' s investnment commtnents and investors' perceptions of
the Conpany's investnent risk, we find that the information
sought by the Attorney General and NECTA would not tend to prove
facts of consequence to issues material to this proceedi ng.

Finally, the Attorney General suggests that the broad
di scovery standard for adm nistrative proceedings permts himto
obtain the informati on he seeks. In matters of pre-hearing
di scovery, the Departnent is instructed rather than controlled by
the broad standards of Mass. R QGv. P. 26 et seq. See 220
CMR 1.06(c)(2). Under that standard, no objection would lie

to seeking information that is irrelevant and therefore
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i nadm ssible, provided it is "reasonably cal culated" to lead to
the discovery of admssible evidence. Certainly, in this docket,
di scovery has been extensive, consistent with the tenor of Mass.
R Gv. P. 26(b)(1). But the broad standard for discovery in
Mass. R Av. P. 26(b)(1) does not apply to record requests in
Departnment investigations. Record responses in this proceeding
are sworn, witten testinony that are part of the evidentiary
record. See Gound Rule No. 3 (issued May 19, 1994; revised
August 18, 1994). 2. Record requests are not a proper substitute
for discovery. Id. Seeking the information described by the
record requests mght well have been perm ssible during
pre-hearing discovery. % But, at this late juncture, the instant
record requests are procedurally unfair. Thus, the Hearing

G ficer could have sustained the Conpany's objection to the

contested record requests on the additional ground that they

2 As stated in the Gound Rule No. 3: "Responses to record
requests are witten substitutes to oral answers where fault
of menory or conplexity of subject precludes a responsive

answer by the witness in the hearing. Record requests shal
not be used as a substitute for discovery or as a substitute
for re-direct examnation. " (enphasis added) (G ound Rul e
No. 3).

28 W note that NECTA did ask for the NYNEX Corporation
Entertai nnent and Infornation Services Business Plan during
t he di scovery phase of this proceedi ng, but the Conpany
objected to the request "on the grounds that it [was]
irrelevant, inmmaterial and not reasonably calculated to | ead
to the discovery of adm ssi bl e evidence" (NECTA Infornmation
Requests 4-2 and 4-3, nmarked for identification as Exhs. NECTA-87
and NECTA-88). NECTA did not conpel production of these
requests.
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constituted untinely discovery.

Accordingly, for the above reasons, we find that the
the Attorney CGeneral's Record Requests Nos. 26, 27, 31, and 35,
NECTA' s Record Request No. 6, and NECTA' s unnunbered record
request seeking NYNEX Corporation's Video Entertai nment and
| nformati on Services Business Plan, are not relevant to a
material issue in this proceeding. Therefore, we affirmthe
Hearing O ficer's rulings excluding these record requests, and

deny the Appeal of the Attorney CGeneral.
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VI. ORDER

Accordingly, after due consideration, it is

CRDERED: That the Appeal of the Attorney CGeneral of the
Hearing Oficer Ruling, filed with the Departnent on July 27,
1994, be and hereby is DEN ED.

By O der of the Departnent,

Kennet h Gor don
Chai r man

Bar bar a Kat es- Gar ni ck
Comm ssi oner

Mary d ark Webster
Comm ssi oner



